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7 he Art of Cross Lxamination

AK.A, "HOW TO BE A COURTROOM NINJA"

4/6/2016

|_The artof war teachesusto | l

rely not on the likelihood of
the enemy's not coming, bt
on our own readiness to
receive him; nat on the chance
of his not attacking, but rather
on the fact that we have made
our position unassailable.

The Art of Cross Examination

bekevobiity of a witnets
tested

B Your job s to cast doubton Tha
witnass testimony.
and belevabilty by utizng
surglcal sirikas. [His NOT 1
angue, ihewboal, or

u This requines preparalion,
technique, ond shategy




Cross Examination
Why kil so difficult?

= Talevision |
® Law Schoal

m Proclical - Prosecutors don’t
get alot of practice

@ Lock of Preparation
m Lack of Technique
a8 Lock of Strategy
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Cross Examination: Objectives .

B Use Defense witnesses and evidence to
corroborate, strengthen, or confirm your theory
of the case

a Avoid elaborating on irelevant defense-raised
issues or reiterations of damaging testimony

| Utilize conirolled escalation of force to
demonstrote how damaging testimony is wrong

| Lay a foundation for eviscerating the Defense's
case in closing argument

PIhase 1: FIeeparation

“Every battle is won
before it is fought”

- Sun Tzu, The Art of War




4/6/2016

Preparation for Cross Examination .

i Know Younel: Theme. Theory, Proof of Blements
W You must odvance your theme and theory Ihvough crosy
B You must know where your sirengit ond waokneyes Bs
1 Highhight porfions of your cote which o mosi ssceplitile to attock,
3 Identily slements or points of your cose which the Delensa MUST
conceda

4. Know Your Enemy”
B Who are tha Dalane witneues?
u  ‘What Deferses ore they 1estifying lo?
&  How ore thay going lo Iry to beal me?
4 Am Yoursell

“If you know the
enemy and know
yourself, you need not
fear the result of a
hundred battles”

- 3un Tzu, The Art of War




Know Yourself - Case Preparation

@ Knowing yourself starts
with knowing your case

B Force yoursel! lo wrile
out each piece of
evidence you have o
support each element
of your offenses

® This willimmediately
healp you identify where
you are vulnerable,
including things you
haven't realized yel
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Know Yourself: Sirengths I
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Know Your Enemy

To know your Eneiny, you

“must beceme your Enemy.

-
|
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Know Your Enemy

Anficipaling Defenses
ml152

B Interview Defense
witnesses

B Deviation Requests
@ Settlement

BUT | AM A DEFENSE ATTORNEY!
R B 50 .CA1( MEMAYEED

Create an Outline — l

# Concatsions
W Think slements of yous G
u Atlack points grovped by

whiac matiar

& Relotiorship with Victm

u Drnking onnignt of pfferde o

8 Cooperation with Pokce e
& Headingi for soch new subjeet [T

that ytilre signpotis ettt




FIhase 2: Approach .

“The opportunity to secure
ourselves against defeat lies in
our own hands, but the
opportunity of defeating the
enemy is provided by the
enemy himself."

- Sun Tzu, The Art of War
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Choaracterize the Witness l

B Whot does this witness plon {o lastity 1o¥
& Does {his hutt me?
& Whal con | eficil from this witness ihat Ihey aren’] planning on

chHering?
a | the wilness hyrts me, how con | damage ther <redibility
@ {Impeach|
| Il Ihe witness doesn’t hurd me, how can | make them my
wilness
w {Fiip)
YOU CANNOT DO BOTHIII
Different Kinds of Witnesses I

= High Credibhity ® Low Credibility




“He who can modify his I
tactics in relation to his
opponents, and thereby
succeed in winning, may
be called a heaven-born
captain”

- 5un Tau, The Art of Wor
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Approach

% How you choose 1o opproach
a witness on cross-exomination
is the most Importani deckion
you make

o You must alwoys be conmcious
of your cwn craditslity—il you
oltock awiiness
inoppropriciely, the hary will
punish you for It

B Comraclly characlerizng a
wilness ond knowing whether
ek teslimony affects your
case and how b eritical to
cron

Pohase 3: Lxecution l

“Thus, what is of supreme
importance in waris to
attack the enemy's
strategy”

- Sun Tzu, The Art of War




Questioning the Witness l

B Keep Characterization of
the witness in mind:

" THCTON LIRELA TR DER T VAP R betore beginning cross,
Wi5[w OF ELLTR o always ask yoursell “Did
= they hurt me3?”

w Start wilh Concessions

B Move forword with Direct
Attack

1WILL FEAR KO EVIL § Finkh strong

| Avold “one question foo
many™
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“You can be sure of
succeeding in your
attacks if you only
attack the places that
are undefended”

- Sun Tzu, The Art of War

Concessions: The Undefended

- m avery cr?;s axamingtion
[l N

b rpugoen-oat N TLiE S| IPREME ART OF
MUST agree with you on (or lose

cradibilty il they don't) WAR IS TO SUBDUE THE

N e ol wines ENEMY WITHOUT
O e et it qany” fiaht and may FIGHTING.
B You willbe for lats kely ta got themn

ater you atiock

n iwothing slse on cross
" lmmdubdc:nm,pﬂ
concessions




Concessions: The Undefended .

® Bo not limit yourselt fo the
topic the witness came to
testlfy about

m Arizona Rule of Evidence
411{b}: A wilness moy be
cross-axamined on any
relavant matter”

| Ask yourself: given the
nature of this witness’
relaticnship with the
Detendant, what things
areg they in g posilion to
help me with?

Slale v. Jockson: Whal inlo might you pel
Hom Ihe Delendant's wile ivicHm) F

Yt Honar, | shpecr
e iweh <l cpapiiiiionin) i oy 7roy chamt ok really hed *
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Cross: Direct Attack

# Once you have galned

concessions, it s time 1o allock
the Defense’s case direcitly

B You must do fhis through

carelully cralted quesiions and
using all available tools

8 Jumping around between arens

ol your cross may moke l
ditficult for the wilness lo loflow
you, but it makes it difficuli for
the jury 1o follow you as well,

-

Cross: Direct Attack

m Follow your oytiine ond hove your

Impeochmenl Cheat Sheel ready

10 go i needed

Listen coralully and be prepared

1o go where tha wiinew takes you

A Choose a queslion type thal
provide the best tocl for you lo
discract the witneis. You should
be leading maett of the lme

¥ Maintain conlrol over the witnes
and youlsell




Weapons of War l
& Sword of Truth

8 Impeachment
Ammunition

B Knifes (Leading
TRU i“] Questions)
# Hanging Rope [Open-
ended Questions)
| Smoke Signals
{Signposting)
[ Vou must mastee them altf]
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Truth

Ask youtself:

» what's trve about this
witness' slatement?

» Whot's trve aboul their
characler?

» Is there any fruth about
the wilnesy' perspactive

tha ful b
your et RINITHTTAAE]

» inol.._ youmusi expose
them

LIAR!

Impeachment Ammo l

Torved gt
Agirrs ot B # GO thiough every jtatement the
" witness mode
St pems. ot . 8 » Documenl each slalement that
- —aan g a, may be haiplulto you
- » Mole tha pogu. ne ieference,
- ond document the stolernen)
gtk came om
re— i 1o » Gioup by SUBJECT
. » Hove Impeochrneni docyments,
P recordings, elc. i0ody to go
Van pma
-

oy —
-
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Impeachment: Know Your Rules

» BULE sg8:

| EVIOENCE OF CHARACTER AND CONDUCT OF WITNESS

w RULE 809«

B IMPEACHMENT BY EVIDENCE OF CONVICTION OF CRIME

® BULE 813:

n PRIOR STATEMENTS OF WITNESSES

N RULE 404(n} & {c} :

8 PERTINENT CHARACTER EVIDENCE OF VICTIM OR
ACCUSED

a
a METHODS GF PROVING CHARACTER

N INFORMATION RELATING TO THE WITNESSES ABILITY TO
SET, HEAR, PERCEIVE THE EVENT
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impeachment Ammo

+ Rule 607, Arizona Rules of
Evidence

= "The credibllityel o
witness may be
attacked by ANY
party. including the
party caling the
wilness.”

Transiated: yes, you can
impeach your own
wilness

Impeach Based on:

a Bias
F . ® Perception
How much .
happler would 8 Experience
Habeifs .
ATa paiT | 609 Priors
really did @ Prior inconsistent
A catch an Arel 1, Statement

11



Impeachment does NOT mean 1

& Using an aggrassive
tone

a Yeling, berating. or
being sarcastic with
the witness

@ Arguing with the
wiltness about
unimporiant details
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Making the Decision to Impeach .

»2 requirements:
»Better be something thal’s good for me

»Better be able to win
# 30 ttrviounty rue Mot the witnets can'| dersy It
» | have o prior incoreistend sigtemen] thil | om ready 1o mpeach wilmen on

Impeachment With a Prior
Inconsistent Statement

I. Idenliy the inconsisient statement

2z Decide whether the wilness' new stalement hurls your
case

2 Lock the wilnessinlo the new stalement
Confroni the wilness with 1he prior sialement

5 Ask them 1" if they made if; lollow up with tra:
audic, video. addltion withess if needed

12



Impeachment: Example 1

» Mr. Smith. if i understond your testimony on direct
correctly. you claim that you were driving the car when
the collision occured and not your brother?

» But you would ogree with me that at the scene of the
caolfision you toid Officer Wood thal “Bif was driving
when onother cor cut us off and he hit the median®

4/6/2016

Types of Questioning I

u Laading Questions
» You told the officer you hod 2 ceinksd
u Digcied Quasttions
u Did you tall the officet you hod 2 dintat
m Open-Ended Quastlons
® How many drinks did you loll the oHficer you hodt

Did she say open-ended questions222

13



Rules for Questions on Cross

Leading Questions
m Who ks Testitying?
@ YOUR credibility ks ot issue

Walch use of “comect.”
“right.” “Isn’tit frue”

Open-Ended Questions

B Only when the answer
CAN'T hur youl

| LYING WITNESS

m Allowing a wilness lo fie In
narrglive fashion before a
jury can provide you with
a kot {o work with, but you
must kslen ond be
preparad {o go where
the witness takes you

4/6/2016

Signposting

n Signal the Jury as lo what you ore
about 10 oddress with the witnets

& Signal tha wiineu ta what you
win| thern ta tak aboul
o Exomples:

a I'dEke to tak oboul youl ckaim
Ihat you didn’t know the cor way
slolan

=B I'd lke {o ok you toma guetlions
obout your stalements 1o iha
police

N Lel’s kaik obout he amounl of Hma
o ipent preparing for Inh cose

Expert Witnesses

RULES:
8 Do your hornework
m RECOME AN EXPERTIT
W Pre-Trial Motions
o Limit letimony
& forco Opintforg, interviews, Ditclowne
W Have a plon
B Ate they vuinergbla ) Wherat
W Can you maoke thern your wilnent

-
-
|~

-T'II
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Expert Withesses 1

0 Pre-tiatinierviews: do lhem

"APPEAR WEAK WHEN el s TR
YUU “EE mﬂ“ # Do you have an epinion about
AND STRONG WH — it cene?
YOU ARE WEAK" B What i 1h! opinion baed on?

& Thisis not the lima for confrontallon

4/6/2016

su“ Tlu ©f cross exominghon: get them
THEARTOFWAR | o commuyouroun aerticrinn
LLOSIERFACTORYLON 1 about how 1o deal with Defere
=, == expert
Don’t Do This: .
» hilgciwwyr youtube comiwateh3ve 17K YBNE
& 23540
Witness Control .
8 Repeat the Question
B Juxiaposition Technique
B Object as non-responsive
NEVER L
TERRUPT YOUR B Nevef antwer o wilness
iEN|EsMpx WFENAH 3 5 ?ouu:'s:nould be firn, but NEVER
i MI TAEE. lase your cocl
S
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7 he Art of Cross &vuminutionl

Questions?

Army Diedetich
Daputy Counly Attomey
Final County Atlorney's Office
Ay Diederich@pinolcouniyaz.gov
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